Introduction
When foreign conduct is involved, the courts customarily appraise its substantive antitrust significance only after deciding whether the Sherman Act asserts jurisdiction over it. Nevertheless, "jurisdictional" and "substantive" inquiries are not wholly independent. Both inquiries rest on judgments about the apparent will of Congress with respect to foreign transactions. And both reflect two sound propositions: that Congress did not intend American antitrust law to rule the entire commercial world and that Congress knew that domestic economic circumstances often differ from those abroad where mechanical application of domestic antitrust decisions would make little economic, political, or social sense. Further, many appraisals of the appropriateness of asserting jurisdiction include an appraisal of the anticompetitive harm caused by the challenged restraint-and the latter is a largely substantive inquiry.
In examining a foreign restraint, the conclusion that Congress did not mean to cover it might be expressed either in terms of the statute's jurisdiction or subject matter reach, or else in terms of a substantive conclusion about the "reasonableness" of the restraint under the circumstances. In either event, the examination must consider conflicts with other countries, the international law and common law principles governing them, the availability of appropriate and effective remedies, and the nature and significance of the challenged conduct and its effects, which is what justifies the United States' interest in the first place. The circumstances surrounding a foreign restraint may dictate a legal conclusion different from that which would be appropriate to the same restraint at home. The relevant differences might be found in both the quality and magnitude of the restraint's threats to protected interests, offsetting virtues, and less restrictive alternatives.
"Reasonableness" and the Interests of Foreign Nations
Most antitrust appraisals under United States law, whether domestic or foreign, demand an appreciation of the challenged conduct's harm to the American economy, redeeming benefits to the parties and society, and the alternative and less harmful means of accomplishing legitimate ends. The foreignness of a restraint can affect each of these three factors. Some of the anticompetitive tendencies of a particular type of restraint might be entirely irrelevant to the United States commerce with which the Sherman Act is concerned. Thus, the relevant harmful effects or tendencies of the particular restraint may be fewer in number and smaller in magnitude than for the same restraint occurring in a wholly domestic context. Indeed, foreign government regulations or other circumstances of foreign markets sometimes indicate that absent the restraint there would be no United States commerce at all in the good in question. 1 The redeeming virtues might also be different in the international context. Risks, the need for combining complementary resources, or scale economies might be greater in some international combinations. Or the customary terms of dealing in foreign markets might be different such that the less restrictive alternatives available at home would not be available abroad.
Thus the conventional assumptions that courts make in appraising restraints in domestic markets are not necessarily applicable in foreign markets. A foreign joint venture among competitors, for example, might be more "reasonable" than a comparable domestic transaction in several respects: the actual or potential harms touching American commerce may be more remote; the parties' necessities may be greater in view of foreign market circumstances; and the alternatives may be fewer, more burdensome, or less helpful.
Much conduct abroad, particularly involving agreements among competitors, would be illegal per se if it were domestic-that is, it would be condemned without proof of particular effects and with little regard for possible justifications. Does extraterritoriality call for a fundamentally different analysis? Perhaps sometimes, but clearly not always. Domestic antitrust policy uses per se rules for conduct that, in most of its manifestations, is potentially very dangerous with little or no redeeming virtue. That rationale would be inapplicable to foreign restraints that either pose very little danger to American commerce or have more persuasive justifications than are likely in similar restraints at home. For example, price fixing in a foreign country might have some but very little impact on United States commerce at all. This would be true, for example, if a naked foreign cartel made no sales into the United States, either directly or indirectly. Alternatively, the foreign cartel it might be encouraged or even compelled by the foreign county's domestic policy.
Nevertheless, one should not leap too quickly from the premise that additional "reasonableness" inquiries are necessary when the restraint occurs abroad, to the conclusion that all foreign restraints merit full rule of reason inquiries, including rigorous market definition, market power assessment, and a conclusion supported by a welldeveloped record about overall anticompetitive effects. To be sure, we sometimes say that the per se rule condemns practices without a showing of competitive effects in the particular case. By contrast, appraising restraints abroad requires an assessment of effects on American foreign commerce.
But the effects to be measured are not the same. An impact on prices or injury to several American traders or interests might be quite sufficient to indicate a significant effect on commerce, but identifying these effects alone would not be sufficient to a full 1 See, e.g., United States v. Minnesota Mining & Mfg. Co., 92 F. Supp. 947, 958 (D. Mass. 1950) (Wyzanski, J., observing that if American exporters are denied access to a foreign country, then any agreement overcoming the denial could not "restrain" or "monopolize," for in its absence there would be no trade at all). rule of reason inquiry, which must often make some assessment of overall market impact and also consider defenses. This is especially true when considerations of comity point in favor of liability. For example, the competition law of the European Union and most countries today abhor "naked" cartels about as much as United States law does.
2 Jurisdiction in the courts of the United States over such a cartel under the "effects" test can generally be established simply by showing that the naked price fixing exists and that a substantial number of sales were made to United States buyers. No considerations of comity require analysis beyond the observation that the restraint is just as unlawful under the relevant foreign law as under the Sherman Act. At that point the same considerations that justify a per se inquiry for a domestic cartel would apply: Nothing is likely to be gained by a further, expensive inquiry into market definition or power or a consideration of defenses relating to the reasonableness of the prices charged and the like. Further, the rule of reason makes criminal prosecution virtually impossible, yet extraterritorial criminal jurisdiction under the federal antitrust laws seems relatively clear. Finally, discovery in rule of reason cases is difficult and costly enough in domestic antitrust disputes. These difficulties and costs can loom far larger when the relevant markets to be considered are abroad.
In sum, to say that domestic per se rules are not necessarily and automatically applicable in the international context is not to say that an antitrust court needs to hesitate very long before condemning restraints with significant and obvious effects on United States commerce and without any plausible purpose other than the suppression of competition with and in the United States, and in particular when United States policy is in alignment with the policies of other affected nations. Many of the major litigated international restraint cases fall into this category. 9 In Timken, the Supreme Court rejected a claim of "reasonableness" by defendants, who had eliminated competition among themselves in England, France, and the United States. But the defendants' claim was unpersuasive, given the facts that the restraint long antedated and was broader than the claimed justification and that the court found that competition was possible and would have occurred absent the long-standing restraint.
To this extent, the "effects" test as applied to extraterritorial jurisdiction resembles, at least roughly, the "affecting commerce", test for domestic jurisdiction.
11 Strictly speaking, one cannot appraise the Constitutionally required effect on interstate commerce without looking at "effects" generally, an inquiry that goes beyond what is required by the per se rule. But in fact the courts have not required such an appraisal of actual magnitudes in the domestic setting. Rather, they simply require a showing of some not insignificant effect or of an inference that "as a matter of practical economics" the alleged restraint seems reasonably calculated to produce such effects.
12 The "affecting foreign commerce" test for extraterritorial jurisdiction is not different in principle, although conditions of comity may sometimes require somewhat more strictness in proof. For example, once the foreign cartel and actual imports into the United States are found, an effect on United States commerce can be presumed without proof of the amount by which output was reduced or price increased.
At the same time, of course, one must consider the possibility of important differences between domestic and international markets in (1) the environmental circumstances bearing upon the "reasonableness" of a given restraint, (2) the degree to which United States interests are significantly affected, (3) the involvement of foreign governments, and (4) the costs and other difficulties of discovery. On the second point, while a domestic Commerce Clause case raises concerns about local versus interstate impact, both are markets within the territorial jurisdiction of the United States. Commerce Clause limitations notwithstanding, the states are sovereigns that are still subordinate to the federal government. By contrast, when the restraint is abroad, the possibility arises that it has no or only limited effect on any interest that the United States government is authorized to protect.
The other important observation about the above mentioned points is that they do not always apply. When they do not, the general considerations of administrative economy that justify applying the per se rule should control.
The cases are not entirely consistent with these propositions. Most significantly, in Metro Industries the Ninth Circuit concluded that a rule of reason inquiry is necessary in all cases involving restraints abroad: 13 Because conduct occurring outside the United States is only a violation of the Sherman Act if it has a sufficient negative impact on commerce in the United States, per se analysis is not appropriate. Indeed, when the alleged illegal conduct occurred in a foreign country, we must examine the impact on commerce in the United States before we can determine that we have subject matter jurisdiction over a claim. 14 Id. at 843.
The court later elaborated:
Thus, the potential illegality of actions occurring outside the Untied States requires an inquiry into the impact on commerce in the United States, regardless of the inherently suspect appearance of the foreign activities. Consequently, where a Sherman Act claim is based on conduct outside the United States, we apply rule of reason analysis to determine whether there is a Sherman Act violation.
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The court then concluded that because the defendant had not been successful in defining a relevant market, the case must be dismissed. However, then, and more elaborately, it also found that the restraint at issue was complex, had significant efficiency potential, and thus a rule of reason inquiry would be necessary in any event.
Perhaps the court's conclusion that restraints abroad always require rule of reason analysis would have been more qualified had the restraint before it belonged more clearly in the per se category without offsetting considerations of comity.
The Empagran case 16 involved a cartel that was the subject of criminal prosecution. However, the Supreme Court never spoke of the offense in either per se or rule of reason terms. Neither did the D.C. Circuit's initial opinion, which the Supreme Court reversed. 17 The Kruman case, which was subsequently abrogated by the Supreme Court's Empagran decision, held that the per se rule should be applied to a cartel that involved one American and one foreign participant, and where the foreign plaintiff had purchased from the foreign participant.
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In its now superseded 1977 Antitrust Guidelines for International Operations, the Department of Justice stated only that the rule of reason should have somewhat broader application with respect to restraints abroad than over domestic restraints. This was true for two reasons. First, the court might have less experience with the foreign restraint; and, second, acts in foreign commerce might have some justifications that would not be recognized in the entirely domestic setting. 19 But the current international antitrust Guidelines issued in 1994 generally ignore the issue, noting only that the National Cooperative Research and Production Act. 20 requires that qualifying joint ventures be judged under the rule of reason-something that the Justice Department would ordinarily do anyway for bona fide joint ventures. 21 However, in measuring "substantial" effects on United States commerce, the Guidelines appear to be ready to look at the gross amount of such effects, rather than the proportionate impact within a relevant market. 22 Further, in an example involving a naked cartel shipping goods into the United States, the Guidelines offer only a brief analysis concluding that the government could assert jurisdiction, with no suggestion that the rule of reason would be applied in such a case. 23 Even when prosecuting criminals under the per se rule, the Government often issues penalties that are based on the volume of affected commerce. 3 The Metro Industries decision was correct to note that an "effect" on United States foreign commerce must be established in a case involving activity abroad. But "effects" tests also govern Commerce Clause jurisdiction in domestic antitrust cases. Such tests hardly serve to undermine the per se rule. Even in per se cases, however, the court assesses effect by asking whether "as a matter of practical economics" the restraint is likely to have the alleged effect. 24 The assessment of foreign commerce proceeds in the same manner. Considerations of comity may sometimes require additional scrutiny in order to ensure that a sufficient United States interest is at stake, but only if the assertion of United States authority conflicts in an important way with the foreign sovereign's policy.
The Metro Industries insistence on rule of reason treatment for all restraints abroad is in fact a logical outgrowth of the Ninth Circuit's earlier and problematic Timberlane case. That decision required judges to consider numerous softer considerations of comity, thus permitting them to decline to address the merits of a case even when jurisdiction under the effects test is clear and the challenged activity was not compelled or necessarily even tolerated by foreign law. 94 Unfortunately the "jurisdictional rule of reason" that Timberlane adopted is cumbersome, often indeterminate, conducive to lengthy and expensive discovery, and thus extremely burdensome to both litigants and courts. While the Supreme Court's Empagran decision did not purport to overrule Timberlane, 95 the Court's much more generalized and speedier inquiry is largely inconsistent with the burdensome, fact-laden inquiry contemplated in Timberlane. Empagran, 542 U.S. at 173.
One problem with Timberlane is that, notwithstanding its broad concept of comity, the court seemed excessively receptive to considering a dispute originating on foreign soil, and impeaching foreign judicial processes, merely because of a minor impact on goods that might ultimately reach American shores. Ultimately, however, the court quite correctly declined to apply United States antitrust law because the impact upon American imports seemed trivial and the activity challenged (foreclosure of a lien in Honduras) was peculiarly local.
A Honduran lumber firm was indebted to the Honduran branch of an American bank, which caused Honduran liens to be placed on the former's property. The bank allegedly bribed a Honduran judicial officer to enforce the lien and thereby close down the operation. In violation of the Honduran court's order, the debtor had surreptitiously assigned of some of those assets to Timberlane, an American company, which then brought a federal antitrust action. The substantive antitrust claim was that the bank's foreclosure was part of some vague conspiracy to prevent the plaintiff from establishing itself in Honduras as a lumber supplier to the United States in competition with domestic lumber sellers in which the bank had some interest. 97 The jurisdictional claim was that preventing the plaintiff's entry into the Honduran lumber business affected imports into the United States and thus competition in the American lumber market.
We might well wonder why the Act of State doctrine did not foreclose inquiry into the official behavior of Honduran courts and their officials. 98 Further, even if all the challenged conduct had taken place within the United States, we might also wonder how the apparently lawful foreclosure on an indisputably valid and undoubtedly unpaid debt could violate the antitrust laws. Indeed, in the domestic context the invoking of legal process against a competitor is protected from antitrust challenge unless the invocation is a "sham," which requires a showing that asserting the legal process is objectively unreasonable. 99 Even bribery of a government official would not create antitrust liability for the person paying the bribe. 100 But let us put these questions aside and focus on the jurisdictional test adopted by the Ninth Circuit.
The court proceeded in three steps. First, it asked the basic jurisdictional question of whether the alleged restraint affected or was intended to affect United States foreign commerce. It refused to require an allegation or appearance of "direct and substantial" effects. Instead, the court held that subject matter jurisdiction is established upon a showing of "some effect," actual or intended, on United States commerce. The plaintiff ultimately satisfied this test by alleging its ability and willingness to supply the American market with lumber that would have competed in the domestic marketplace. After defining a relevant product market and finding that United States imports from Honduras accounted for less than 0.1 percent of the American lumber market, the district court 97 It did not appear whether the bank's interest was anything more than as a lender to other lumber firms. 100 See 1 ANTITRUST LAW ¶203.
had found a measurable effect, 102 notwithstanding some doubt about the market definition. The Ninth Circuit agreed.
However, the effects test standing alone was declared inadequate because it failed to reflect either the intensity of the foreign nation's interest, which may weigh against applying United States law, or the relationship between the alleged offender and the United States, which can more readily apply its own law to its citizens.
Second, the court asked whether the alleged restraint is "of such a type and magnitude so as to be cognizable as a violation of the Sherman Act." 103 It gave an affirmative answer on the ground that an alleged conspiracy to prevent the plaintiff from milling lumber in Honduras and exporting it to the United States rises "to the level of a civil antitrust violation" that "has a direct and substantial anticompetitive effect." 104 Although far from clear, the court seemed to mean that a conspiracy to obstruct a competitor is anticompetitive without further proof-a kind of per se offense. However, this is not a helpful description or analysis of the challenged conduct-the foreclosure of a mortgage securing an unpaid debt-as the court may itself have recognized in answering the next question. In all events, the court's second test seems to require the normal proof of an antitrust violation: very little for the so-called per se offenses and presumably much more where the rule of reason applies. Thus, while one might laud the court's decision to include the weightiness of the substantive antitrust allegations in its determination of whether to consider the claim, the weight given in this case seems to have been greatly exaggerated.
Third, the court asked whether regard for international comity and fairness counseled exerting jurisdiction over extraterritorial conduct. The distinctive holding of Timberlane is that notwithstanding sufficient effects and an antitrust violation, the court may still decline to assert its extraterritorial jurisdiction unless the effect on United States commerce is sufficiently strong in the light of (1) the degree of conflict with foreign law or policy, (2) the nationality or allegiance of the parties and their principal places of business, 107 (3) the extent to which either state can expect compliance, 108 (4) the relative effects on the several countries involved, 109 (5) an explicit purpose to harm or affect United States commerce 110 and the foreseeability of such an effect, 111 and (6) the relative importance of conduct inside the United States.
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After some ten years of litigation, the court dismissed the case, relying in essence on the legitimacy of the defendant's behavior within Honduras and the minuscule effects on competition in the United States. Interestingly, he court concluded that a request for dismissal of a claim under its "jurisdictional rule of reason" should be raised under Fed. R. Civ. 12(b)(1) as a motion to dismiss for lack of subject matter jurisdiction, rather than as a motion under 12(b)(6) for failure to state a claim or as a motion for summary judgment. 4 A jurisdictional test that requires a decade of litigation to dispose of so insubstantial an antitrust claim seems much too unmanageable. Most important, some of the factors that the court cites-such as the relative effects of the defendant's conduct on the countries involved-require significant analysis of the merits of the antitrust dispute and the economic conditions and policies of the relevant countries.
Further, while the court listed the numerous and varied factors set forth above, it gave little in the way of a calculus or standard for assessing the weight of each or how they should trade against one another. The result may yield a clear decision when all, or nearly all, of the factors point in one direction. But the Timberlane test is calculated to produce much confusion and indeterminacy when the factors are divided.
Finally, given the insubstantial nature of the substantive claim, one wonders whether the court should have turned to such a complicated jurisdictional test at all. To be sure, the "jurisdictional" question as well as related questions of comity logically precede the decision on the merits, but in at least some cases where a very quick analysis of the merits shows the absence of any antitrust issue, dismissal should be appropriate for that reason, without application of so cumbersome a rule as the Timberlane court developed.
For example, if a quick look at the complaint and answer tells us beyond reasonable dispute that the antitrust suit's basis is the defendant's invocation of Honduran judicial process to enforce an apparently valid debt, use of Timberlane's complex jurisdictional inquiry seems quite unnecessary. At the very least, one might say, the plaintiff must present a minimally plausible claim on the merits before the court is obliged to turn to complex jurisdictional inquiries. Under the Noerr-Pennington doctrine, suing to collect a 110 Against jurisdiction is that the defendant's acts were directed primarily toward securing a greater return on its investment and were consistent with Honduran customs and practices; the plaintiff did not show that the defendant had any particular interest in affecting United States commerce. 111 Against jurisdiction is that the defendant simply enforced its mortgage in an attempt to recoup its investment. The effects were simply those that flow inevitably from attempting to salvage something from a failing business. No reasonable investor would have foreseen the minimal effect on the United States that occurred here. 112 Against jurisdiction is that virtually all the alleged illegal activity occurred in Honduras. 4 Timberlane, 574 F.Supp. at 1460-1461.
valid debt would be immune from the antitrust laws if the lawsuit had been filed in a United States court; the reasons for immunizing such a lawsuit when it occurs in a foreign court are at least as strong.
Criminal Liability for Extraterritorial Anticompetitive Conduct
Harming U.S. Interests
The language of the Sherman Act applies its prohibitions to both foreign and domestic commerce and also provides that a violation can be a felony. 163 Thus the statutory language certainly does not preclude that antitrust violations in foreign commerce could be criminal acts as well. At the same time, the government's longstanding policy and the ruling case law make only a small subset of violations criminal acts, and one might perhaps conclude that only acts committed within United States territory should constitute criminal violations. Traditionally, American courts followed Justice Holmes's prescription in the American Banana case.
165 that criminal jurisdiction was strictly territorial. 166 However, in Pacific & Arctic Rwy., 167 the Supreme Court acknowledged that criminal antitrust jurisdiction could be obtained over all participants in a conspiracy that included both foreign and United States members.
Today general criminal liability can be and frequently is attached to acts committed entirely outside the sovereign's territory, 168 and the Sherman Act states no obvious reason why it should be treated as any different from other criminal statutes. The Restatement of Foreign Relations Law takes this position:
The principles governing [extraterritorial reach] apply to criminal as well as civil litigation. However, in the case of regulatory statutes that may give rise to both civil and criminal liability, such as United States antitrust and securities law, the presence of substantial foreign elements will ordinarily weigh against application of criminal law. In such cases, legislative intent to subject conduct outside the state's territory to its criminal law should be found only on the basis 163 "Every contract, combination … or conspiracy in restraint of trade or commerce … with foreign nations is illegal. Every person who shall make [such a contract] shall be deemed guilty of a felony…" 15 U.S.C. §1. 165 In Nippon the First Circuit concluded that price fixing that had occurred in Japan could be the subject of a United States criminal indictment. 170 Nippon and unnamed coconspirators were accused of fixing the price of facsimile paper sold in North America, including the United States. The relevant meetings culminating in the challenged agreement all occurred in Japan. The alleged agreement was apparently facilitated with resale price maintenance agreements under which firms purchasing the paper in Japan promised to resell it at specified minimum prices in North America. 171 Nippon then allegedly monitored resale prices within the United States in order to ensure that the maintained price was the one actually charged.
In analyzing the Sherman Act and its case law, 172 the court concluded that "one datum sticks out like a sore thumb"-namely, "in both criminal and civil cases, the claim that Section One applies extraterritorially is based on the same language in the same section of the same statute…" 173 and
common sense suggests that courts should interpret the same language in the same section of the same statute uniformly, regardless of whether the impetus for interpretation is criminal or civil.
174
The court then concluded:
169 Restatement (Third) of Foreign Relations Law §403, comment f (1986). The government's Antitrust Enforcement Guidelines for International Operations §2.1 (1994) expressly leave open the possibility of criminal prosecution for acts occurring abroad. Section 2.91 of the Guidelines also discusses treaties providing for bilateral criminal enforcement agreements, and illustrative example H notes that the Department has and will continue to explore the possibility of seeking the aid of local law in pursuing violations abroad. But the Guidelines then warn that if "…local law does not provide adequate remedies, or the local authorities are not prepared to take action, the Department will weigh the comity factors, discussed in Section 3.2 infra, and take such action as is appropriate…" These Guidelines are reprinted in Appendix B of the Supplement. It follows, therefore, that if the language upon which the indictment rests were the same as the language upon which civil liability rests but appeared in a different section of the Sherman Act, or in a different part of the same section, we would be under great pressure to follow the lead of the Hartford Fire Court. 175 and construe the two iterations of the language identically. Where, as here, the tie binds more tightly-that is, the text under consideration is not merely a duplicate appearing somewhere else in the statute, but is the original phrase in the original setting-the pressure escalates and the case for reading the language in a manner consonant with a prior Supreme Court interpretation is irresistible. 176 Thus, for the First Circuit the question of determining the appropriateness of extraterritorial criminal prosecution was entirely one of parsing the language of the statute, which-as we have noted before-never distinguishes its criminal and civil applications. A concurring judge expressed reservations about this approach and concluded that:
The task of construing Section One in this context is not the usual one of determining congressional intent by parsing the language or legislative history of the statute. The broad, general language of the federal antitrust laws and their unilluminating legislative history place a special interpretive responsibility upon the judiciary.
5
Nevertheless the judge found criminal jurisdiction appropriate in a case where raising prices in the United States was not only a foreseeable result of the challenged act, but it was also the principal and intended result.
The court rejected the defendant's argument that the lack of any precedent made the invocation of criminal liability improper-that is, the case law failed to give the foreign actor fair notice that its wholly extraterritorial act might subject it to criminal antitrust prosecution. 178 180 Of course, the drug laws are explicitly criminal provisions, consistently enforced both inside and outside the United States. As a result, citation to them does not fully address the additional problems confronted by application of the Sherman Act, because that statute is now more than a century old, with little history of criminal prosecution for purely extraterritorial acts. At the same time, however, the alleged conduct in this case, although committed abroad, unquestionably targeted United States markets and was allegedly committed in a clandestine fashion so as to avoid detection and prosecution. Further, comity did not counsel against application of United States law, for the alleged acts were unlawful under Japanese as well as United States Law.
181

"Interest" Analysis
One important rationale for expansive reach and even criminal punishment in such cases is that the sovereign representing purchasers typically has a greater interest than the sovereign represei.nting sellers. As a general matter, a cartel in one country fixing the price of its goods elsewhere transfers wealth away from the territory containing the buyers and toward the territory containing the sellers. As a result, sovereigns, including the United States itself, have typically been less concerned with condemning restraints on export trade where all the buyers are foreign than with restraints on imports. This aspect of United States policy is reflected in the Foreign Trade Antitrust Improvements Act (FTAIA) 6 as well as the Restatement (Third) of the Foreign Relations Law of the United States.
Thus an essentially territorial mode of analysis that looks at where the conspiracy was "formed" 183 seems much less appropriate to the general policy question than an "interest" analysis considering where the victims are. In this case the predominant, although perhaps not the only, 184 victims of the alleged conspiracy were consumers in North America, where the cartel was targeted. By contrast, the principal beneficiaries were the owners of Japanese firms, perhaps their employees, perhaps the governments that taxed them, and perhaps others. 185 This makes United States authorities a more appropriate criminal prosecutor than Japanese authorities, at least until we consider problems of obtaining essential testimony, other evidence, and a suitable criminal penalty. As the concurring opinion pointed out, relying heavily on the Restatement of Foreign Relations Law:
Because only North American markets were targeted, the United States' interest in combatting this activity appears to be greater than the Japanese interest, which may only be the general interest of a state in having its industries comport with foreign legal norms. Japan has no interest in protecting Japanese consumers in this case as they were unaffected by the alleged conspiracy. The United States, in contrast, has a strong interest in protecting United States consumers, who were affected by the increase in prices.
7
Conclusion
In its 2012 AU Optronics decision a district court in California held that the government has the authority to pursue price fixing that occurred abroad under a per se rule, which is generally a predicate to criminal liability. 8 The court distinguished the Ninth Circuit's Metro Industries decision, which had held that wholly extraterritorial acts are to be governed by the rule of reason. 9 In that case, as the Au Optronics court had observed in a previous decision, the conduct itself was novel and strongly suggested a rule of reason approach quite aside from the extraterritorial question. 10 production of Japanese fax paper would shift some labor away from fax paper production and to other production, but would have no impact on the overall labor market. 185 Nippon, 109 F.3d at 12. 7 Nippon, 109 F.3d at 12 (relying heavily on the Restatement (Third) of Foreign Relations Law of the United States, § §403, 415). prohibiting defendants from presenting any evidence or argument that: (1) the agreements to fix or stabilize prices were "reasonable" or justifiable; (2) there were economic, benevolent, or other justifications for the agreements to fix or stabilize prices; (3) the agreements to fix or stabilize prices created real or imagined economic efficiencies for the defendants and their coconspirators; (4) agreements to fix or stabilize prices were necessary to avoid ruinous competition; (5) prices set for TFT-LCDs set by an agreement to fix or stabilize prices were reasonable; or (6) 
